ERO Resources Corp.

January 24, 2019
Mr. Kiel Downing, Chief
Denver Regulatory Office
U.S. Army Corps of Engineers
9307 S. Wadsworth Blvd.
Littleton, CO 80128-6901
RE:

Request for Approved Jurisdictional Determination for Phillips 66 Site in Boulder and
Broomfield Counties, Colorado

Dear Mr. Downing:
On behalf of Brue Baukol Capital Partners (Brue Baukol), ERO Resources Corporation (ERO) is
requesting an approved Jurisdictional Determination (JD) for potential wetlands and waters of
the U.S. at the former StorageTek site as well as several adjacent parcels (Phillips 66 Site) in
Boulder and Broomfield Counties, Colorado (project area; Figure 1). The project area is
bordered by Northwest Parkway to the east, Highway 36 to the south, South 88th Street to the
west, and Monarch K-12 and agricultural fields to the north. An approved JD was previously
completed for the property in 2009 (U.S. Army Corps of Engineers (Corps) File No. NWO-2009825-DEN, attached).
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Brue Baukol is considering developing the parcels and would like to know the jurisdictional
status of drainages and wetlands in the project area. ERO reviewed the entirety of the project
area on January 17 and 21, 2019 (2019 site visit) to determine if any areas within the project
area had characteristics of a water of the U.S. or had a defined surface connection to the South
Platte River, the closest traditionally navigable water. Additionally, ERO investigated whether
conditions had changed since the Corps determined that South Boulder Coal Creek First
Extension Lateral, Community Ditch Lateral, Ephemeral Drainage 2, Stock Ponds 1 and 2, Duck
Pond, and any wetlands in the ditches or ponds were isolated and nonjurisdictional. Rock
Creek and Goodhue Ditch, both located within the project area, have been previously
determined jurisdictional waters of the U.S.
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The project area consists of approximately 521 acres located northwest of U.S. Highway 36
(U.S. 36) and 96th Street (Northwest Parkway) in Sections 20, 21, and 29, Township 1 South,
Range 69 West of the 6th Principal Meridian in Boulder and Broomfield Counties, Colorado.
The UTM coordinates for the approximate center of the project area are Zone 13 488402mE
and 4421737mN (Figure 1). The longitude/latitude of the project area is
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105.135760°W/39.945675°N. The elevation of the project area is between 5,330 and 5,490
feet above sea level.
The project area contains the former site of a commercial/industrial campus that included
recreation amenities such as a ball field, trails, picnic areas, and open space, and residential
properties north of the former campus (Figure 2). The northern portion of the project area,
north of Disk Drive, consists of several unoccupied rural residences and outbuildings,
cultivated and abandoned agricultural fields, two small drainage swales, a regional irrigation
ditch, irrigation laterals, and several stock ponds. Duck Pond is south of Disk Drive, Detention
Pond 1 is south of Tape Drive, and Detention Pond 2 is in the southern portion of the project
area adjacent to U.S. 36. Rock Creek is in the southeast corner of the project area. A Boulder
Valley School District educational campus (Monarch K-12) borders the property to the
northwest, along with a few rural residences. The eastern and southern boundaries are
adjacent to major highways (Northwest Parkway and U.S. 36), and the western boundary is
adjacent to South 88th Street and open grasslands (Figure 2).

Potential Waters of the U.S.
On January 17 and 21, 2019, Heidi Gerstung, an ecologist with ERO, surveyed the project area
for wetlands and open water. Several drainages are shown on the U.S. Geological Survey
(USGS) Louisville topographic quadrangle within the project area and are described below.

Goodhue Ditch
The Goodhue Ditch is in the northeast corner of the project area and contains a defined
channel with fringe wetlands along the banks (Photo 1). Wetland vegetation is dominated by
sandbar willow (Salix exigua), Emory’s sedge (Carex emoryi), and cattail (Typha latifolia). A
few crack willow trees (Salix fragilis) border Goodhue Ditch. The Goodhue Ditch has been
previously determined a jurisdictional water of the U.S.

Rock Creek
Rock Creek is an intermittent drainage in the southeast corner of the project area (Photo 2).
Rock Creek is 6 to 8 feet wide and contains wetlands along the banks and within the channel
dominated by cattail, sandbar willow, prairie cordgrass (Spartina pectinata), and teasel
(Dipsacus fullonum). Plains cottonwood (Populus deltoides ssp. Monolifera) and peachleaf
willow (Salix amygdaloides) trees border the creek banks. Rock Creek has been previously
determined a jurisdictional water of the U.S.

Ephemeral Drainage 1
Ephemeral Drainage 1 (Figure 2) was previously determined nonjurisdictional and is shown on
the USGS Louisville topographic map as flowing from the western boundary of the project area
and connecting to Goodhue Ditch in the northeast corner of the project area. During the 2019
site visit, the drainage appeared to be a predominately upland vegetated swale near the
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western project area boundary dominated by teasel (Dipsacus fullonum), intermediate
wheatgrass (Thinopyrum intermedium), smooth brome (Bromus inermis), and cheatgrass
(Bromus tectorum) (Photo 3). Within the north-central portion of the project area, the
drainage swale contained evidence of ponding in several locations and contained a few more
wetland species including cattail, reed canarygrass (Phalaris arundinacea), and Baltic rush
(Juncus arcticus ssp. ater). The drainage then flows northeast into a culvert under the
pedestrian path, and then into wetlands dominated by cattails before entering a small stock
pond (Stock Pond 1) that contained some wetlands dominated by cattail, sandbar willow, and
sedge (Carex spp.) during the 2019 site visit (Photo 4). Stock Pond 1 did not appear to have
any outlet, and downstream the drainage swale was vegetated by more upland species
including teasel, intermediate wheatgrass, and smooth brome. The drainage becomes an
upland vegetated swale again and then connects to an old irrigation lateral (Photo 5). The
ephemeral drainage does not appear to connect to Goodhue Ditch and does not appear to
have any connection to a known jurisdictional water of the U.S. Stock Pond 1 also does not
appear to have any connection to a known water of the U.S. and still appears to be isolated.

Duck Pond
Duck Pond was previously determined nonjurisdictional and is in the northwest portion of the
project area. The pond appears to be boulder lined, with only a small amount of wetlands
observed dominated by cattails. The pond is surrounded by plain cottonwoods, crack willow,
and sandbar willow. A small 1-foot-wide ditch connects to the pond, with portions of the ditch
concrete lined. Duck Pond did not appear to have any outlet and still does not appear to have
any connection to a known jurisdictional water of the U.S.

Ephemeral Drainage 2
Ephemeral Drainage 2 (Figure 2) was previously determined nonjurisdictional and is shown on
the USGS Louisville topographic quadrangle as flowing from Duck Pond eastward to a stock
pond (Stock Pond 2) along the eastern boundary of the project area. No drainage appeared to
flow downstream from Duck Pond. A swale north of Disk Drive was observed dominated by
teasel, intermediate wheatgrass, some sandbar willow, and smooth brome (Photo 6). The
swale appears to contain more wetland species near its connection to Stock Pond 2 in the
eastern portion of the project area. The wetland species observed include sandbar willow and
teasel. Stock Pond 2 does not contain any outlet (Photo 7). A small swale/stormwater
drainage is located along the eastern outside edge of the pond, and a culvert outlets the
stormwater drainage into a field east of the project area. The ephemeral drainage, stock
pond, and stormwater drainage still do not appear to have any connection to a known
jurisdictional water of the U.S.

Detention Pond 1
Detention Pond 1 was previously determined nonjurisdictional and is in the southeast portion
of the project area. The detention pond is vegetated with teasel, cheatgrass, smooth brome,
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intermediate wheatgrass, reed canarygrass, common mullein (Verbascum thapsus),
cottonwoods, and sandbar willow. The detention pond does not appear to have any
connection to a known jurisdictional water of the U.S. and appears to still be isolated.

Detention Pond 2
Detention Pond 2 is in the southwest portion of the project area, near U.S. 36. The detention
pond contained water during the 2019 site visit and had some wetland fringe vegetated with
cattails, teasel, reed canarygrass, and cocklebur (Xanthium sp.) (Photo 8). The detention pond
has an outlet to Rock Creek, a known jurisdictional water of the U.S. A small area just south of
Detention Pond 2 was observed as vegetated with a few wetland species including sandbar
willow. Although Detention Pond 2 has a connection to Rock Creek, it is an artificial pond
created by excavating and/or diking dry land to collect and retain stormwater. Therefore, ERO
believes the detention pond would be considered a preamble water and nonjurisdictional.

South Boulder Coal Creek First Extension Lateral
South Boulder Coal Creek First Extension Lateral is a small 1-foot-wide ditch that traverses the
northern portion of the project area, appears to be constructed within uplands, and was
previously determined nonjurisdictional. The ditch is not shown on the USGS Louisville
topographic quadrangle or the USGS National Hydrography Dataset (NHD). The ditch contains
small fringes of wetlands dominated by reed canarygrass and Emory’s sedge. The ditch did not
contain any water during the 2019 site visit and appears to be used solely for the purpose of
irrigation. The ditch appears to be piped under Campus Drive and continues to flow northeast
out of the project area (Photo 9). Based on the 2019 site visit, it appears the lateral may
continue underneath a newly constructed detention pond and parking lot and connects to the
irrigation laterals in the northeast portion of the project area (further discussed below) at the
headgate observed just east of the parking lot (Photo 10). Based on aerial photographs, it
appears the lateral does not connect with any jurisdictional waters of the U.S. and still appears
to be isolated.

Irrigation Laterals
Several smaller lateral irrigation ditches occur in the northeastern portion of the project area.
These ditches appear to have been constructed within uplands and are not shown on the USGS
Louisville topographic quadrangle or the USGS NHD. The ditches contained some wetland
vegetation but did not contain any water during the 2019 site visit. Based on the 2019 site
visit and aerial photographs, these laterals appear to originate from the headgate just east of
the Monarch K-12 parking lot and spread out to end in fields or former stock ponds (Stock
Ponds 3 and 4; Photos 11 and 12) in the northeast portion of the project area. These laterals
do not appear to have any connection with a jurisdictional water of the U.S. The former stock
ponds (Stock Pond 3 and Stock Pond 4) also do not appear to have any connection to a known
water of the U.S. and appear to be isolated.
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Community Ditch Lateral
A small irrigation ditch enters the western portion of the project area, appears to have been
constructed within uplands, and has been previously determined nonjurisdictional. The ditch
is not shown on the USGS Louisville topographic quadrangle or the USGS NHD. The ditch
contained some wetland vegetation but did not contain any water during the 2019 site visit.
The ditch appears to connect to a concrete-lined ditch near Duck Pond and has a lateral that
continues north of Disk Drive within the abandoned irrigation fields. The ditch appears to end
within the irrigation fields and still does not appear to have any connection with a
jurisdictional water of the U.S.

Conclusions
Based on the 2019 site visit and ERO’s review of current field conditions and USGS topographic
mapping, ERO confirmed that Ephemeral Drainage 1 and Ephemeral Drainage 2 do not have a
surface connection with any known jurisdictional waters of the U.S. or other natural drainages.
ERO also confirmed that the South Boulder Coal Creek First Extension Lateral, the Community
Ditch Lateral, and the irrigation laterals are maintained irrigation ditches that terminate in
upland areas with no surface connections to known waters of the U.S. ERO also confirmed
that Duck Pond, Stock Pond 1, Stock Pond 2, Stock Pond 3, Stock Pond 4, and Detention Pond 1
are isolated and have no surface connections with known jurisdictional waters of the U.S.
Although Detention Pond 2 connects to Rock Creek, it appears to meet the definition of a
preamble water and would be considered nonjurisdictional. Rock Creek and Goodhue Ditch
have been previously determined jurisdictional.
On behalf of the Brue Baukol, ERO requests an approved JD of the features in the project area.
If you have any questions or need additional information to make the determination, please
do not hesitate to contact me at (303) 830-1188 or hgerstung@eroresources.com
Sincerely,

Heidi Gerstung
Ecologist
cc:

Jordan Swisher – Brue Baukol Capital Partners

Attachments: Figures 1 and 2; Photo Log; JD Form, Corps File No. NWO-2009-825-DEN
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PHOTO LOG
PRECONSTRUCTION NOTIFICATION—PHILLIPS 66 SITE
BOULDER AND BROOMFIELD COUNTIES, COLORADO
JANUARY 17 AND 21, 2019

Photo 1 ‐ The Goodhue Ditch in the project area. View is to the southeast.

Photo 2 ‐ Rock Creek in the southeast corner of the project area. View is to the southwest.

PHOTO LOG
PRECONSTRUCTION NOTIFICATION—PHILLIPS 66 SITE
BOULDER AND BROOMFIELD COUNTIES, COLORADO
JANUARY 17 AND 21, 2019

Photo 3 ‐ Ephemeral Drainage 1 near the western border of the project area. View is to the west.

Photo 4 ‐ Stock Pond 1 in the northern portion of the project area. View is to the northeast.

PHOTO LOG
PRECONSTRUCTION NOTIFICATION—PHILLIPS 66 SITE
BOULDER AND BROOMFIELD COUNTIES, COLORADO
JANUARY 17 AND 21, 2019

Photo 5 ‐ Ephemeral Drainage 1, vegetated with upland species, near its connection to an old irrigation lateral.
View is to the northwest.

Photo 6 ‐ Ephemeral Drainage 2 near Stock Pond 2. View is to the southwest.

PHOTO LOG
PRECONSTRUCTION NOTIFICATION—PHILLIPS 66 SITE
BOULDER AND BROOMFIELD COUNTIES, COLORADO
JANUARY 17 AND 21, 2019

Photo 7 ‐ Stock Pond 2 in the northeast portion of the project area. View is to the west.

Photo 8 ‐ Detention Pond 2 in the southwest portion of the project area. View is to the northwest.

PHOTO LOG
PRECONSTRUCTION NOTIFICATION—PHILLIPS 66 SITE
BOULDER AND BROOMFIELD COUNTIES, COLORADO
JANUARY 17 AND 21, 2019

Photo 9 ‐ South Boulder Coal Creek First Extension Lateral near Campus Drive. View is to the southwest.

Photo 10 ‐ Headgate and irrigation laterals near Monarch K‐12 parking lot. View is to the northeast.

PHOTO LOG
PRECONSTRUCTION NOTIFICATION—PHILLIPS 66 SITE
BOULDER AND BROOMFIELD COUNTIES, COLORADO
JANUARY 17 AND 21, 2019

Photo 11 ‐ Stock Pond 3 in the northeast portion of the project area. View is to the west.

Photo 12 ‐ Stock Pond 4 in the northeast portion of the project area. View is to the north.

